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PANUTHOS, Chief Special Trial Judge: This case was heard

pursuant to the provisions of section 7463 of the Internal
Revenue Code in effect at the tinme the petition was filed. The
decision to be entered is not reviewable by any other court, and
this opinion should not be cited as authority. Unless otherw se
i ndi cat ed, subsequent section references are to the Internal
Revenue Code in effect for the year in issue, and all Rule

references are to the Tax Court Rules of Practice and Procedure.
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Respondent determ ned a $2, 263 deficiency in petitioners’
Federal incone tax for 2002 and a $453 accuracy-rel ated penalty
under section 6662(a). After concessions by the parties,! the
i ssues for decision are: (1) Wiether petitioners’ gross incone
i ncludes $15 of wage incone from Farmers | nsurance G oup
(Farmers); (2) whether petitioners’ gross incone includes $3, 845
of self-enploynent incone from Metropolitan Property and Casualty
| nsurance Conpany (MetLife); and (3) whether petitioners are
liable for an accuracy-rel ated penalty under section 6662(a).

Backgr ound

Sone of the facts have been stipulated, and they are so
found. The stipulation of facts and the suppl enmental stipul ation
of facts with attached exhibits are incorporated herein by this
reference. Petitioners Tunji Mabinuori (M. Mbinuori) and
Christina Mabinuori (Ms. Mabinuori) are married and resided in
Springfield, Oregon, when their petition was filed. Unless
otherwi se indicated, all references to petitioner are to M.

Mabi nuorii .

1. Petitioner’'s |Involvenent Wth Farners

! Petitioners concede they received and failed to report a
$1,844 State incone tax refund. Petitioners assert in the
petition that they are entitled to deductions for “business
m | eage” that were not clained on their 2002 joint Federal incone
tax return; however, petitioners did not pursue this argunent at
trial, and we therefore consider the argunent abandoned. See
Ni ckl aus v. Commi ssioner, 117 T.C. 117, 120 n.4 (2001); Korchak
v. Comm ssioner, T.C Meno. 2005-244 n.6. For conveni ence, we
address the parties’ additional concessions infra. Adjustnents
not addressed herein are conputational.
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Petitioner sold insurance successfully for many years. From
Decenber 1997 to Decenber 1999, petitioner worked for Farners.
During his enploynent, Farnmers advanced funds to petitioner to
hel p hi mestablish a business office. Wen his enpl oynent ended,
Farnmers concl uded petitioner was required to repay the advanced
funds. Farnmers recorded an account receivable frompetitioner on
its books and sent himletters demandi ng repaynent of the
advances. Farners calculated that, as of January 2002,
petitioner owed the conpany $16, 644. 74.

For the taxable year 2002, Farmers issued petitioner a Form
1099-M SC, M scel | aneous | ncone, reporting $666. 69 of nonenpl oyee
conpensation. Petitioners did not receive paynent, however,
because Farners applied the $666. 69 towards the aforenentioned
account receivable. Petitioners did not report the $666.69 on
their tax return. Respondent initially determ ned that the
entire anount was includable in petitioners’ gross incone, but
now concedes all but $15 of this adjustnent. The parties
stipulated that the $15 represents comm ssion incone.

2. Petitioner’s I nvolvenent Wth MtlLife

In or about July 2002, petitioner entered into a Speci al
Agent Auxiliary Agreement (the agreenent) with MetLife. The
agreenent provided that petitioner would work as an i ndependent
contractor for MetLife for a 10-to-14 week training period.
After that tinme, MetLife would either termnate the relationship

or offer petitioner permanent enploynent. Petitioner conpleted
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the training period ahead of schedul e and becane a MetLife
enpl oyee on August 26, 2002.

During the training period, petitioner received paynents
totaling $2,160 from MetLife. He received an additional paynent
of $3,845 in Septenber 2002. Petitioner acknow edges receivVving
t hese paynents. MetLife s business records indicate the paynments
represent petitioner’s earnings during the training period.

For the taxable year 2002, MetlLife issued petitioner both a
Form 1099-M SC, and a Form W2, Wage and Tax Statenment. A letter
froma MetLife attorney explains that the Form 1099- M SC
represents petitioner’s earnings as an i ndependent contractor
during the training period, whereas the Form W2 represents
petitioner’s wage i ncone after he becane a MetLife enployee. The
Form 1099- M SC reports nonenpl oyee conpensati on of $6, 005,
representing the sumof the $2,160 and $3, 845 paynents. The Form
W2 reports wage incone of $12,764, which is not in dispute.

Petitioners did not receive the Form 1099-M SC or report the
$6, 005 as income. The Form 1099-M SC |ists an address in Sal em
Oregon, where petitioners lived during the training period.
Petitioners did receive the Form W2, which lists an address in
Springfield, Oregon, where petitioners |lived when they filed
their 2002 tax return. Petitioners attached the FormW2 to
their tax return. They also attached Forns W2 fromthree other
payors, each of which lists the address in Springfield, O egon.

After petitioner received respondent’s notice of deficiency,
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he contacted MetLife to question the accuracy of the $6, 005
figure. Petitioner spoke to a nunber of MetLife enployees, but
MetLife did not provide a copy of the Form 1099-M SC or ot her
rel evant information until respondent served MetLife with a
subpoena before trial.

Di scussi on

1. | ncone From Far ners

Gross incone includes all incone from whatever source
derived unl ess excluded by a specific provision of the Internal
Revenue Code. Sec. 61(a). A taxpayer generally must report
income for the taxable year when actually or constructively
received. Sec. 1.451-1(a), Incone Tax Regs.

In general, the taxpayer bears the burden of proving the
Conmmi ssioner’s determination is erroneous. See sec. 7491(a);?
Rul e 142(a). When the Comm ssioner determ nes that a taxpayer
recei ved unreported i ncome, however, the Conm ssioner mnust
establish “*sone evidentiary foundation |Iinking the taxpayer’” to
t he i ncone-producing activity or introduce substantive evi dence
““denpnstrating that the taxpayer received unreported i ncone’”.

Krohn v. Commi ssioner, T.C Meno. 2005-145 (quoting Wi nerskirch

2 Sec. 7491 does not shift the burden of proof to respondent
because petitioners have neither alleged that sec. 7491 is
appl i cabl e nor established that they conplied with the
requi renents of sec. 7491(a)(2)(A) and (B) to substantiate itens,
mai ntain required records, and fully cooperate with respondent’s
reasonabl e requests.
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v. Comm ssioner, 596 F.2d 358, 361-362 (9th Cr. 1979), revg. 67

T.C. 672 (1977), and Edwards v. Conm ssioner, 680 F.2d 1268, 1270

(9th Gr. 1982)). The Conm ssioner need only provide a m nima
show ng that the taxpayer failed to report incone. See Palner v.
IRS, 116 F.3d 1309, 1312-1313 (9th Cr. 1997). Once the
Comm ssi oner provides the necessary evidentiary show ng, the

t axpayer bears the burden of proving that the notice of

deficiency is arbitrary or erroneous. See Cohen v. Conm Ssioner,

T.C. Meno. 2001-249.

Petitioner formerly worked for Farnmers. Although his
enpl oynent ended in 1999, petitioner testified that an insurance
sal esman can earn comm ssions in |ater years based on renewal s of
policies sold in earlier years. At trial, petitioner appeared to
acknow edge that Farmers owed hi m such comm ssions. W concl ude
t hat respondent has established the necessary evidentiary
foundation linking petitioner to the incone-producing activity.
Petitioner therefore bears the burden of proving that the notice
of deficiency is erroneous. |d. To attenpt to neet this burden,
petitioner argues the $15 is not includable in gross incone
because Farnmers used that anount to offset the debt he reputedly
owed t he conpany.

Incone is taxed to the taxpayer who earns it. Conm ssioner

v. Culbertson, 337 U S. 733, 739-740 (1949); Sparknman v.

Conmi ssioner, T.C. Menp. 2005-136. Lack of control over the

i ncone earned does not justify its exclusion fromgross incone if
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the earnings are used to pay an obligation of the taxpayer. See

Tucker v. Conm ssioner, 69 T.C. 675, 678 (1978); Chanbers v.

Comm ssioner, T.C Menp. 2000-218, affd. 17 Fed. Appx. 688 (9th

Cr. 2001); sec. 1.61-12(a), Inconme Tax Regs. A third party’s
paynment of an obligation of the taxpayer is equivalent to the
t axpayer’s receipt of the incone in the anount paid. See Ad

Colony Trust Co. v. Conmm ssioner, 279 U S. 716, 729-730 (1929);

M nor v. Commi ssioner, T.C Meno. 1998-237. Where the transfer

of funds at |east partially discharges a | egal obligation of the
t axpayer, the transfer is equivalent to receipt by the taxpayer.

See Helvering v. Horst, 311 U. S. 112, 116 (1940); Chanbers v.

Conmm ssi oner, supra. The fact that the transfer is involuntary,

such as by garni shnent, has no significance. Chanbers v.

Conmi ssi oner, supra; Vorwald v. Conm ssioner, T.C. Mno. 1997-15.

Thus, the $15 is includable in petitioners’ gross incone.
Petitioner appears to argue that the above rule is

i nappl i cabl e because Farnmers eventual |y acknow edged t hat

petitioner did not owe the conpany any noney. Thus, petitioner

contends, the $15 did not discharge a | egal obligation but

i nstead was wongfully withheld. Petitioner did not introduce

credi bl e evidence to support this contention, however, nor did he

ot herwi se denonstrate the $15 is excludable from gross i ncone.

Accordingly, petitioner has failed to prove that respondent’s

determination is erroneous. W therefore conclude the $15 is

i ncludable in petitioners’ gross incone.



2. | ncone From Met Life

Petitioner does not dispute that he received $6, 005 from
MetLife. Furthernore, he concedes the $2,160 he received during
the training period is self-enploynent incone. Wth respect to
t he remai ni ng $3, 845, however, he contends this anmnount does not
represent earnings fromthe training period. Petitioner believes
t he $3,845 was rei nbursenent for the cost of establishing a
busi ness office and, therefore, is excludable fromgross incone.
In the alternative, petitioner appears to contend that even if
the $3,845 is includable in gross incone, it is wage incone
rat her than sel f-enploynment inconme because he received paynent
after he becane an enpl oyee.

Under sone circunstances, an enpl oyee’ s gross incone does
not include amounts received fromhis enployer for reinbursenent

of busi ness expenses. See, e.g., Biehl v. Conmm ssioner, 118 T.C.

467, 473-474 (2002), affd. 351 F.3d 982 (9th Gr. 2003); Anaheim

Paper M1l Supplies, Inc. v. Commi ssioner, T.C Mno. 1978-86;

sec. 1.162-17(b) and (c), Incone Tax Regs. [In this case,

however, petitioner has failed to establish that the $3,845 was
rei mbursenment for business expenses. To the contrary, MetLife' s
busi ness records indicate the $3,845 was inconme that petitioner
earned during the training period. To refute these docunents,
petitioner offers only his uncorroborated testinony that one or
nore MetLife enployees told himthe $3,845 was for office startup

expenses. H's testinony al one, however, does not overcone the
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docunentary evidence. W therefore conclude that the $3, 845

represents conpensation earned during the training period.
Section 1401 i nposes a tax on self-enploynment inconme of

every individual for old age, survivors, and disability

i nsurance, and for hospital insurance. Sec. 1401(a) and (b);

Schel ble v. Conm ssioner, 130 F.3d 1388, 1391 (10th G r. 1997),

affg. T.C. Menp. 1996-269. Self-enploynent inconme is “the net
earnings from sel f-enpl oynent derived by an individual” during
the taxable year. Sec. 1402(b). The earnings of an insurance
agent who is an independent contractor generally are

sel f-enpl oynent i ncone subject to self-enploynent tax. Schelble

V. Conm ssioner, supra; Sinmpson v. Commi ssioner, 64 T.C. 974,

983-987 (1975); Erickson v. Conmm ssioner, T.C Menp. 1992-585,

affd. w thout published opinion 1 F.3d 1231 (1st Cr. 1993).
Petitioner does not dispute that he was an i ndependent
contractor during his training period with MetLife. Accordingly,
any incone petitioner earned during that tine is subject to self-
enpl oynent tax. Although petitioner did not receive the $3, 845
until after he becane an enpl oyee of MetLife, the inconme was
derived fromself-enploynment. See sec. 1402(b). Accordingly,

the $6, 005 is subject to self-enploynent tax.

3. VWhet her Petitioners Are Liable for an Accuracy-Rel ated
Penalty Under Section 6662

Respondent asserted an accuracy-rel ated penalty agai nst

petitioners as to each adjustnent in the notice of deficiency.
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Respondent now concedes that petitioners are not liable for the
penalty with respect to the $15 from Farners. Respondent
therefore asserts the penalty only with respect to the unreported
State incone tax refund, see supra note 1, and the unreported
sel f-enpl oynent incone from MetlLife.

Section 6662(a) provides in relevant part that a taxpayer
may be liable for a penalty of 20 percent of the portion of an
under paynent of tax attributable to negligence or disregard of
rules or regulations. Sec. 6662(a) and (b)(1). The term
“negligence” includes any failure to make a reasonable attenpt to
conply with the provisions of the Internal Revenue Code. Sec.
6662(c). The term “disregard” includes any carel ess, reckless,
or intentional disregard. 1d. Respondent has the burden of
production with respect to the accuracy-related penalty. See
sec. 7491(c).

An exception to the section 6662 penalty applies when the
t axpayer denonstrates: (1) There was reasonabl e cause for the
under paynent, and (2) the taxpayer acted in good faith with
respect to the underpaynent. Sec. 6664(c). \Whether the taxpayer
acted with reasonabl e cause and in good faith is determ ned by
the relevant facts and circunstances on a case-by-case basis.

See Stubblefield v. Conm ssioner, T.C. Mnpb. 1996-537; sec.

1. 6664-4(b) (1), Incone Tax Regs. “Circunstances that may
i ndi cat e reasonabl e cause and good faith include an honest

m sunder st andi ng of fact or law that is reasonable in |ight of
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all the facts and circunstances, including the experience,
know edge, and education of the taxpayer.” Sec. 1.6664-4(b)(1),
| ncone Tax Regs. The nost inportant factor is the extent of the
taxpayer’s effort to assess the proper tax liability.

Stubblefield v. Conm ssioner, supra; sec. 1.6664-4(b)(1), Incone

Tax Regs.

Wth respect to the unreported State incone tax refund,
petitioners acknow edge receipt of this incone and that it was
“m stakenly” omtted fromtheir 2002 tax return. Petitioners did
not attenpt to explain the reason for the om ssion. W conclude
t hat respondent has nmet his burden of production and that
petitioners have not shown reasonable cause for their failure to
report this item

Wth respect to the self-enploynent incone, petitioners did
not receive the Form 1099-M SC, which was sent to their fornmer
address. W have held that failure to receive a Form 1099-M SC
does not necessarily constitute reasonable cause for failure to

report inconme. See Goode v. Conm ssioner, T.C Meno. 2006-48;

Brunsman v. Commi ssioner, T.C Menp. 2003-291 (taxpayer “did not

need to receive a Form 1099-M SC to be alerted to the fact that
he received conpensation from* * * [a third party] for his
services.”). In this case, however, we find it significant that
petitioners received a FormW2 from MetLife. Petitioners may
not have understood the distinction between wage i ncone and sel f-

enpl oynent incone; i.e., that they should have received a Form
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1099-M SC for the earnings during the training period. Thus,
petitioners could have reasonably concluded the Form W2 reported
the entire earnings from MetLife in 2002. 1t is arguable that
petitioners should have noticed their gross inconme was
understated by $6,005. However, petitioners believed that a
significant portion of this anmount was rei nbursenent for office
expenses and, therefore, excludable fromgross inconme. The facts
present a close question, but viewing the record as a whole, we
conclude that petitioners have denonstrated reasonabl e cause for
failing to report the self-enploynment incone and that they acted
in good faith. See sec. 6664(c). Accordingly, they are not
Iiable for the accuracy-related penalty with respect to this

adj ust nent .
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Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.
To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




